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Dear Ms. Salas:

REceIVED
JUN 12 1998

~~l1ONs
OFFIcE OF 1JfES!CIfFr~

oAjJUMIMl OJJiu

This is to provide notice that Michele Farquhar of Hogan & Hartson
sent the attached letter to FCC Chairman William E. Kennard, and FCC
Commissioners Susan Ness, Harold Furchtgott-Roth, Michael K. Powell, Gloria
Tristani, as well as the following FCC staff: Daniel Phythyon, Rosalind Allen,
Josh Roland, D'Wana Terry, Herb Zeiler, Laura Smith, and Ira Keltz of the
Wireless Telecommunications Bureau, as well as the wireless advisors to the FCC
Chairman and Commissioners (Ari Fitzgerald, Karen Gulick, Paul Misener,
David Siddall, and Peter Tenhula). The materials discuss AAA's pending Petition
for Reconsideration in the above-referenced matter.

An original and one copy of this filing are being provided. Please do
not hesitate to call should you have any questions regarding this filing.

Sincerely,

~~4M'
Michele C. Farquh~rd . "....",....."

Enclosure

No. of CopiM rec'd 0 J-2;:
UstABCDE

~ IRJDAPIlIT LONDON IlIOICOW PAlUSO PaAGUE WAIIlIAW
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cc: Chairman William Kennard
Commissioner Susan Ness
Commissioner Harold Furchtgott-Roth
Commissioner Michael Powell
Commissioner Gloria Tristani
Daniel Phythyon
Rosalind Allen
Josh Roland
D'Wana Terry
Herb Zeiler
Laura Smith
Ira Keltz
Ari Fitzgerald
Karen Gulick
Paul Misener
David Siddall
Peter Tenhula
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The Honorable William E. Kennard
Chairman
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

MICH!LB c. lnQ.UHAI.
PA1TNU

DIDCT DIAL (201) 837-5663
INTUN!T llneOC2 .HHLAW. COM

HOGAN &: HAKrsoN
LLP.

June 12, 1998

COLUlOIA SQUARE

5&5 '1'HII.'nINTH STUlT. NW

WAlHlNGTON. DC 2000+1109

TIL (101) 6S'1-6600

FAX (101) 6S'1-l1910

OAfIiJiIItJId 0fJia

Re: Ex Parte
PR Docket N00 92-235

Dear Chairman Kennard:

The American Automobile Association ("AAA:') would like to respond to
two issues raised by Federal Communications Commission ("FCC") staff and the
Industrial Telecommunications Association ("ITA") in a recent Washington Post
article 1/ (attached) concerning AAA's petition for reconsideration in the private
radio refarming proceeding. 2! First, an unnamed FCC official expressed concern
that granting AAA "quasi-public safety" status would create a "slippery slope" and,
second, ITA suggested that the FCC's one-day notification requirement would
provide sufficient interference protection for AAA's frequencies. AAA would like to
share its responses on these two issues, as outlined below.

Background: As you know, AAA is a not-for-profit organization
dedicated to promoting the safety of the American driving public. AAA is also the
largest membership organization in the United States. It provides emergency road
services to its members and, in conjunction with state and local public safety
agencies, to the general public. AAA responds to more than 30 million road service
calls annually -- more than 80,000 per day. Almost one-third of these calls involve
an immediate threat to life or property, and AAA must respond on a time-critical

1/ "The Regulators -- Breakdown in Communication? AAA Calls for Rescue
From Airwaves' Traffic Jam," The Washington Post, June 5, 1998 at Dl.

'It./ In the Matter of Replacement of Part 90 by Part 88 to Revise the Private Land
Mobile Radio Services and Modify the Policies Governing Them and Examination of
Exclusivity and Frequency Assignments of the Private Land Mobile Services, Second
Report and Order, FCC 97-61, PR Docket 92-235 (reI. March 12, 1997) ("Second
Report and Order').

BAU'IMORE, am BJ:'l'HESDA, am COLOJW)() llPIUNGS, co DBNVER, co LOS ANGIUS, CA McLEAN. VA
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basis. AAA's emergency services directly reduce the burden on police and fire
departments that would otherwise need to respond to these emergencies.

AAA cannot provide the level of service that is expected by its
members and by state and local safety agencies without interference-free access to
radio spectrum. Although AAA supports the FCC's policy goals in the private radio
refarming proceeding (particularly the goal of enhanced spectrum efficiency), AAA
continues to urge the FCC to grant its pending reconsideration petition to permit
adequate coordination and protection of its radio communications. As described
below, because AAA itself uses spectrum more efficiently and intensively than other
private radio users, and because AAA uses less than one percent of the total
frequencies in the IndustriallBusiness Pool, granting AAA's petition will not
undermine the FCC's policy goals in this proceeding.

By way of background, when the FCC was deciding the number of
private radio "pools" to adopt in the refarming proceeding, AAA had requested the
ability to continue to coordinate its own frequencies as a member of a private radio
pool that would include safety-related services. In the Second Report and Order,
the Commission decided to create two pools -- a Public Safety Pool and an
IndustriallBusiness Pool. Recognizing the potential for interference, the FCC
granted special coordination rights to certain business entities with a public safety
role -- the railroads, the utilities, and the power companies. Qj Without addressing
why AAA's frequencies were not granted similar treatment, however, the FCC
simply included the Auto Emergency frequencies used by AAA and its local clubs in
the IndustriallBusiness Pool.

In its Petition for Reconsideration, AAA demonstrated that the FCC's
decision failed to adequately consider the substantial public safety nature of AAA's
use of radio communications, placing an increased burden on the former Auto
Emergency frequencies. 1/ Accordingly, AAA recommended that the FCC place the
Auto Emergency frequencies in the Public Safety Pool or, at a minimum, give AAA
the same coordination rights within the Industrial/Business Pool as the other quasi
public safety services. For a variety of reasons, AAA no longer believes that placing

'J/ Second Report and Order at ~~ 15-21, 40-42.

1/ Petition for Reconsideration of the American Automobile Association at 6-9
(filed May 19, 1997). See also AAA White Paper, The Need for "Safety" Treatment of
Frequencies in the Automobile Emergency Radio Service, Gary Ruark,
Communications Specialist, AAA Emergency Road Service, Updated May 1998
("AM White Paper').
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Auto Emergency frequencies in the Public Safety Pool is the appropriate solution,
and it withdrew that request in a letter to the Commission. fl.!

A few months after AAA filed its petition, Congress recognized the
valuable public service provided by AAA in the Balanced Budget Act of 1997, and
classified auto emergency services as "public safety radio services" for purposes of
the exemption from spectrum auctions. Q! Unlike the other "public safety radio
services" (railroads, power companies and utilities), however, AAA has no control
over coordination of frequencies.

AAA Qualifies as a Quasi-Public Safety Entity: The primary
concern expressed about granting AAA's requested relief has been that doing so
would create a "slippery slope," perhaps enabling other private radio users to obtain
similar treatment. AAA acknowledges that "slippery slope" concerns can be
troubling under certain circumstances, such as when granting a particular
exemption would swallow the rule, or when it is hard to distinguish among
potential candidates for an exemption, or when there are no compelling public
interest reasons supporting an exemption. None of these circumstances, however,
are present in this case.

Instead, the FCC has already acknowledged that the two-pool
approach could cause interference problems for safety-related services within the
Industrial/Business Pool, and it has created an exception to the general rules for
three different radio services (all of whom use their radio frequencies for
commercial as well as safety-related purposes). The fact that a few entities have
applied for similar treatment should not deter the FCC from reviewing each request
on its own merits, nor should it diminish the substantial weight of comments filed
in support of AAA's petition. AAA has already demonstrated its similarity to the
three quasi-public safety entities under the FCC's own stated criteria, and it has
clearly distinguished itself from any other candidates for this treatment.

Indeed, AAA unquestionably meets the factors cited by the FCC 7! in
granting special coordination rights to railroads, petroleum and power companies:

'Q/ Letter to FCC Wireless Telecommunications Bureau Chief Daniel Phythyon
from the American Automobile Association, November 24, 1997 at 2.

fil Balanced Budget Act of 1997 ("Budget Act") at § 3002(a)(2)(A) (exempting
licenses issued "for public safety radio services, including private internal radio
services used by State and local governments and non-government entities and
including emergency road services provided by not-for-profit organizations").

11 Second Report and Order at ~~ 40-42.

\ \ \DC - 6511714 - 0663328.06
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(1) AAA uses radio as a time-critical tool to respond "to emergencies
that could impact hundreds or thousands of people" -- AAA responds to 80,000
emergency calls every day, or one every 4.5 seconds, and one-third of these calls
involve immediate threat of safety to life or property;

(2) in emergencies (traffic incidents, bad weather conditions, natural
disasters), AAA's operations "take on an almost quasi-public safety function"; and

(3) "any failure in [AAA's] ability to communicate could have severe
consequences on the public welfare" -- the millions of Americans who use their
automobiles every day, the 40 million AAA members, and the state and local public
safety agencies that rely on AAA's services during emergencies.

Moreover, in the 1997 Balanced Budget Act, Congress expressly
acknowledged AAA's public safety role and treats non-commercial road service
providers in the same manner as power, utility and railroad companies for the
purposes of the auction exemption. & While the Budget Act is not binding on the
FCC in the refarming context, two senators responsible for that legislation have
urged the FCC to grant the frequencies used for emergency road services more
protection in this docket. f1! Finally, less than one percent of the
Industrial/Business Pool frequencies -- 43 frequencies compared to the total 5,140
frequencies in this pool-- would be affected by granting AAA's request.

No other entity that is seeking quasi-public safety status can cite to
these factors, such as Congressional acknowledgment of AAA's public safety role, or
AAA's many years of dedicated service as a not-for-profit organization committed to
improving highway and vehicle safety (see attached Letter from the National
Transportation Safety Board to FCC Chairman Kennard, June 4,1998, highlighting
its partnerships with AAA). Thirty-five local public safety agencies have also fued
comments supporting AAA's petition, citing AAA's routine assistance with life
threatening emergencies and natural disasters. 10/ Unlike other entities, AAA can

~/ Congress explained in the Conference Report that "[t]his service exemption
also includes radio services used by not-for-profit organizations that offer
emergency road services, such as the American Automobile Association (AAA). The
Senate included this particular exemption in recognition of the valuable public
safety service provided by emergency road services." H.R. Report 105-217 at 572.

fl/ Letter to FCC Chairman William Kennard from U.S. Senators Conrad Burns
and Byron Dorgan, February 17, 1998.

10/ See, e.g., Letter to FCC Chairman Reed Hundt from Dennis Garrett, Police
Chief, City of Phoenix, Arizona, May 13,1997 (attached). See also AAA White Paper
for specific examples of partnerships with state and local public safety agencies.

\ \ \DC - 65117/4 - 0663328.06
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show clear public interest benefits from granting the requested relief, with virtually
no impact on the existing IndustriallBusiness Pool (AAA uses less than one percent
of the frequencies) or the FCC's underlying policy goals.

One-Day Notification: The FCC recognized that moving to the two
pool system could result in an increase in license assignments that cause
interference, and it required frequency coordinators within the IndustriallBusiness
Pool to provide notice of each proposed frequency recommendation they make
within one business day. 11/ This one-day notification process, however, does not
and has not assisted AAA with its real or potential interference problems.

First, the notification serves as a post-coordination rather than pre
coordination notice, so that the frequency coordinator's recommendation is already
in the processing pipeline as an acceptable coordination when the notice is received.
A frequency coordinator who suspects an interference problem cannot block the
assignment, but bears the burden of beginning a potentially lengthy negotiation
process to resolve the conflict. Even during this negotiation process, the FCC's
rules seem to permit applicants to begin transmitting pursuant to temporary and
conditional authorization after a 10-day waiting period. The Commission's new
rules do not require concurrence from incumbents operating on the same or
adjacent frequencies, nor do they offer a time period during which other
coordinators may object to a proposed coordination.

Second, the huge volume of frequency coordinations -- an average of
1,500 to 2,000 every month and often more than one hundred in a given day-
precludes effective monitoring of potential interference problems by AAA's
frequency coordinator. In addition, the computer database used by the FCC and
private radio coordinators does not allow AAA to access new information about its
43 frequencies in an efficient, straightforward manner. Even if the coordination
information were available in a user-friendly fashion, many interference problems
may not be apparent based on the general information contained in the daily
notifications. The notification process, at least in AAA's case, offers no better
protection than "seeking a needle in a haystack." Unfortunately, it has been
virtually impossible for AAA to identify a potential problem until it is too late.

Because AAA responds to an emergency road service call every 4.5
seconds, or 80,000 calls per day, it uses its radio frequencies more intensively and
efficiently than most other users of the Industrial/Business Pool. Therefore, AAA
fears that other coordinators, who may be unfamiliar with the needs of auto
emergency users, are more likely to assume more standard usage patterns and

11/ Second Report and Order at ~~ 47-48.

\ \ \DC - 65117/4 - 0663328.06
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make problematic assignments that cause interference on the former Auto
Emergency frequencies. The alleged safeguard -- the one-day notification
requirement -- does not protect against this problem, nor has it eased AAA's ability
to solve existing interference problems for the reasons cited above. Thus far, AAA
has learned of interference problems only when its clubs have reported specific
incidents, and it has taken weeks to remedy the interference in some cases.

Therefore, AAA respectfully requests that the FCC grant its pending
reconsideration petition for the reasons stated herein.

Respectfully submitted,

Michele C. Farquh
HOGAN & HARTSON, L.L.P.
555 13th Street, N.W.
Washington, D.C. 20004
(202) 637-5600

Counsel for the American Automobile
Association

\\\DC - 65117/4·0663328.06
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National Trentlpodatlon
SAfety Board

-.._-------------------,---------
June '4, 1998

HoI1orab1e 'William I'coDlrd
Cbldrmaa
PederI1 Communicaliont CommiIIioD
1919 M Stxeet NW
Waahington, DC 2OSS4

Dear ChalnDID Kennard:

The Amctlcan Auumoblle Assoc1atioa (AM) baa aakecI die National Transpottatlon
Safety Board to briefly review for you our Il180Ciated highway IIfety actlvltiea.

The AM ID4 the Safety Board have worked IDgetber on a number of higbway safety
i.esnea. Mote receDt1y, we have coordinated effortl to promote die eoactlDeIlt of paduated
Ilceme for ,outbful drivera within each State. primary enforcement laws for ltat belt usage,
occupant proteceion for chlldren, IIDCI zel\) blood alcohol COJltCDt (BAC) Jawl for pcnoDl under
age 21. In tIIe"put we have workccl~ ell adminlstrativD IiceDse revocation. Ibnlted
visibility, driver fattpe, and grade crossiDg safety Kmea.

OUr combined effvrtB ill pcomotiq tbcse impOl'taDt JBfety issues have made a
differcmcc. Onaduau:d 1iccIUle ayateDll for youtbf'ul drivers !lave heeD. enacted in eight &tate&,

and partially in 14 other S.a. Zero IOlcraDce BAe hal been iDCOZPO~tecl iD 49 States. Also,
IICBt belt uRge hal iDcreued to 68 percent oationwide and primary usc laws have been enacted
iI114 Smtea and the District of ColumbIa.

Tho Safety Boud. bc1ievee that ill, re1ationsbip with the AM has ba:a aD excellent
partnership in promoting national highway IBfety issues, and thnt this strong partnenhip 91111
continue to pennit UI to aa:omplillb the most lmpoJ1lmt of safety pis in the future.
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City of Phoenix
OFFICE OF THE f')~I([ (HIE'

May 13,1997

Reed Hundt, Chairman
Federal Communications Commission
2025 M. Street, NW
Washington, D.C. 20554

Dear Mr. Hundt:

I am writing to express the concern of the Phoenix Police Department regarding the inclusion of
the Automotive Emergency Radio Service (A.E.R.S.) frequencies in the industrial/business pool
under the Federal Communications Commission's Second Report and Order of February 20,
1997. The Phoenix Police Department believes the A.E.R.S. frequencies should be placed in
the public safety pool for the following reasons:

1. In Arizona, the AAA Arizona performs an invaluable public service by assisting our public
safety agencies. Our Phoenix Police Department Officers know that when they call AAA
Arizona, th~y will get an immediate response in helping the pUblic of Arizona. We also
know that police calls take priority over all other emergency calls. Their provision of lock-out
service, rescue of stranded motorists whose cars have broken down, prompt removal of
disabled vehicles from high-speed roadways. and other services is indispensable to
reducing the workload of the police and other public rescue services.

2. During natural disasters and other emergencies, AAA Arizona dispatches its contractors to
many emergency scenes - helping to rescue stranded motorists, transporting doctors and
nurses to medical facilities. and many other rescue services.

In short, AAA Arizona's inability to ensure clear access to its frequencies would have a
detrimental effect on the necessary coordination of the Phoenix Police Department with AAA
dispatch operations to ensure qUick response to the many emergency situations we face daily.

For these reasons. the Phoenix Police Department respectfully requests that the Federal
Communications Commission reconsider its placement of the A.E.R.S. frequencies in the
industrial/business pool and place them instead in the public safety pool.

Dennis A. Garrett
Police Chief

pc(i:ctw\hundl
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I FCC Gets Emergency Call FromMA
RI:MII,\TORS. hum DJ

whnWied them. AM hada
rddio frequencies to serYe itsown
needsand~ofoIher
lIUUH'eIated users, IUChas tow
lnJCband Iocksmitha. AM
makesabout 3OmiIIloo
roacHerviaecallsllDlllllllly; aInXlIll
one-thirdof~imolve an
immediatethreattolifeor
property, the auto dub told the
FCC.

"Wedoa fIlIId.eervice caD
every liYeseconds.-said..,
IluMr.AAA'sfrequency
coordinaIor. "Wedon't have the
ClIP8dtY to sIIan! (freqwn:iesJ
withanyQIeeJse.It'sa problem
wherllIllIIIQle isOIl thesame
frequency intenuptiugusand \IS

intmuptinglhem.-
Ruarkcontends thenew

system, wbidI aI10wBother
frequency -coontinIton- to
assigndlannels thatAAA
operated on,hasaeatedatraf6c
jam, sIowingits n!llplX\8e time to
calls. "Il'sCXllllingto the point
where itwill beafree.forilll,- be
said.

Ruarksaid 0IleofMA's
voice-radiocbanneIsin 8ollt«m,
COIuleCtingupwith80mobile
llllil'l, endedupwitha data
systemon it, llI!IIIIql*ketsof
computer informationover the
aUwa'JIS. He lllIid thedata slI8Im
obIitented the \'Oice lrafIicand
claled thechannel toMA for
two weekswhie he tried to
straighten rot theproblem.

In its petition to the FCC. the
auto club asks that it be allowed
to approve aasignmentsOll
those 43 frequencies, and it
would bewilling to share them
as longas it could mamtam
control. At the very least, the
auto club woukllike advance
notice of otherparties being

our fOI CGIMNI': Just in
case itwasn't plain the first time,
the.........."'• ......,..
sectiond AchuiJlisbatWeLaw
and ReguIatocy PracticewiDhave
alIlSionOIlJune 16called 'ftin
f..anIu:IIe Regulation: AOear
DiscussiDnclaConvoluted
Topic.- OnMonday, the Clinton
adminiIItIationdecreed that
federal~shcuId tranIIate
fonDs, docunwstts, lettersand,
eYl!IItUaDy, regulations intoplain
lan2UaIt-

Wall Street Hears Tobacco Bill Debated
TOBACCO. from Dl



NatlontII TranapoltaUon
Safety Board

•

June"4, 1998

Honorable W'llUam EcuD8rcl
Olil1lll1l
Pedera1 CommunlcaJiont CommjllioD
1919 M Street NW
Washington, DC 2OSS4

Dear ChalnDIIl Kennard:

The AmerIcan Aucomobl1e Association (AAA) baa I8ted the National T:ranspouation
Safety BoIrd 10 briefly review for you auf IlIIOCiated highway .fcty adivlties.

The AAA and the Safety Board have wod'ed 1Dgether on a number of bigbway safety
issues. More recatly, we have coordinaSed effortI to promote lbc euactm= of araduatecl
Ilcense for youthful driven witbin each State, primary eofort.ement 1&ws for IlCat belt usage,
occuplllt pro1ecdon for chlldren. IDd zero b100cl alcohol COIltmt (BAC) Jaws for pcnoDI under
age 21. In die "past _ have worked toge1her 011 admJnlstratlve Ucense revocation. limited
visibilityI driver fatlpe. and grade croSling safety uncI.

OUr combined ef:forta iD promoting tbeae impOnaDt IBfety ilsuca have made a
difference. GIlduated 1ba8e ayaema for youthful drivers bave heal euacted in eight statel,
and partially in 14 other SaD. Z:to tolerance SAC has been iDC~ted in 49 States. Also,
seat belt usage ha- iDcreued to 68 peramt DBJionwide and prImarY usC lan have been enacted
ja 14 StBt.eI aDd the Diltlict of ColumbIa.

Tho Safet, BoBrcl bclicwe tbat itl. relllionlhip with the AM has been an excellent
partnerabip in pmmotiDa national highway afety issuea, and tllIlt this strong partnership wltt
continue to pctmlt us to accomplish the most lmpoJ1lDt of safety pIs In the future.
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City of Phoenix
OFFICE OF THE POt CE'HIEF

May 13,1997

Reed Hundt, Chairman
Federal Communications Commission
2025' M. Street, NW
Washington, D.C. 20554

Dear Mr. Hundt:

I am writing to express the concern of the Phoenix Police Department regarding the inclusion of
the Automotive Emergency Radio Service (A.E.R.S.) frequencies in the industrial/business pool
under the Federal Communications Commission's Second Report and Order of February 20,
1997. The Phoenix Police Department believes the A.E.R.S. frequencies should be placed in
the public safety pool for the following reasons:

1. In Arizona, the AAA Arizona performs an invaluable public service by assisting our public
safety agencies. Our Phoenix Police Department Officers know that when they call AAA
Arizona, th~y will get an immediate response in helping the public of Arizona. We also
know that police calls take priority over all other emergency calls. Their provision of lock-out
service, rescue of stranded motorists whose cars have broken down, prompt removal of
disabled vehicles from high-speed roadways, and other services is indispensable to
reducing the workload of the police and other public rescue services.

2. During natural disasters and other emergencies, AAA Arizona dispatches its contractors to
many emergency scenes - helping to rescue stranded motorists, transporting doctors and
nurses to medical facilities. and many other rescue services.

In short, AAA Arizona's inability to ensure clear access to its frequencies would have a
detrimental effect on the necessary coordination of the Phoenix Police Department with AAA
dispatch operations to ensure quick response to the many emergency situations we face daily.

For these reasons, the Phoenix Police Department respectfully requests that the Federal
Communications Commission reconsider its placement of the A.E.R.S. frequencies in the
industrial/business pool and place them instead in the public safety pool.

Dennis A. Garrett
Police Chief

pc(i;ctw\hundl

620 w~q \'Vdsh,ngton Street. PhON"'. A"zor,a H~003 l' le·;-J


